
 There are several 
“restrictive” or “negative” 
covenants that come up in the 
employment field.  Each serves 
their own purpose and offers 
different benefits to an em-
ployer.  These include non-
compete agreements, non-
solicitation agreements and 
non-disclosure or confidential-
ity agreements.  Non-
competition agreements are 
enforceable in New Hamp-
shire, but must be reasonable.  
Generally, a non-compete will 
prohibit a former employee 
from working for a competitor.  
The courts, in determining if it 
is reasonable, will look at the 
scope (e.g. geographic area) 
and time period. 

 N o n - s o l i c i t a t i o n 
agreements preclude an ex-

employee from soliciting the 
former employer’s customers 
and/or employees.  The for-
mer employee is still free to 
work for a competitor and 
solicit other potential custom-
ers and employees.  Non-
solicitation agreements are less 
onerous on an employee and, 
therefore, courts are more 
likely to enforce them even if 
not restricted in time and 
scope.  Non-disclosure or con-
fidentiality agreements limit a 
former employee’s ability to 
use or disclose information 
designated as “confidential” or 
“trade secrets.”  This is even 
less restrictive on the ex-
employee and courts are more 
apt to enforce such a covenant.  
Although certain protections 
apply to an employee even if 

he or she has not signed an 
agreement, having a written 
agreement is more likely to be 
enforced as it will show the 
employee was aware of the 
restrictions, the confidential 

nature of the information, and 
that disclosure could be harm-
ful to the former employer. 

 These types of nega-
tive covenants can be placed in 
employment contracts or sepa-
rate agreements.  

Restrictive Covenants.  

Employment At-will. 
New Hampshire is 

considered an employment at-
will state, absent an employ-
ment contract between the 
employer and employee.  The 
“at-will” relationship means in 
general terms an employer may 
discharge an at-will employee 
at any time for any reason not 

prohibited by law and that the employee may quit at any time 
for any reason. 

New Hampshire has 
recognized an exception to the 
at-will relationship.  This in-
volves what is known as an 
implied covenant of good faith 
which requires the employer 
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and employee to carry out their 
obligations in the employment 
relationship in good faith.  

Under this exception a wrong-
ful termination of an employee 

could be shown if the termina-
tion was motivated by bad 
faith, or malice, or based on 
retaliation and the termination 
was contrary to public policy.  
As way of examples this would 
include the termination of an 
employee who refused to vio-
late a law, refused sexual ad-
vances of an employer, filed a 
worker’s compensation claim 
or accepted jury duty. 

 Another exception to 
the at-will doctrine involves 
employee handbooks or per-
sonnel manuals.  A poorly 

drafted personnel manual can 
create an express or implied 
contract with employees which 
will transform the at-will em-
ployment relationship into a 
contractual relationship under 
which the employer no longer 
has the ability to discharge at-
will.  If an employer wishes to 
define the at-will employment 
relationship, personnel manu-
als should be carefully drafted 
to ensure no express or implied 
contract is made.  

reports will be pre-populated 
with the information provided 
in the 2004 annual report. 

 Increased efficiency 
in one area leads to increased 
efficiency in other areas.  In 
the case of annual reports, this 
means that administrative dis-
solution (also called involun-
tary dissolution) will be proc-
essed earlier than in previous 
years.  Administrative dissolu-
tion occurs when the Secretary 
of State dissolves an entity (or, 
in the case of a foreign entity, 
revokes its authority to do 
business in New Hampshire).  
The Secretary of State may 
dissolve a New Hampshire 
entity for, among other rea-
sons, failure to file an annual 
report and/or failure to pay 
appropriate fees and/or late 
fees for two (2) consecutive 
years (NH RSA 293-A:14.20 
and 304-C:52).  For foreign 
entities authorized to do busi-
ness in New Hampshire, the 
Secretary of State may adminis-
tratively dissolve or revoke the 
certificate of authority for, 
among other reasons, failure to 

 The New Hampshire 
Secretary of State is working 
diligently on automating the 
Corporation Division’s sys-
tems.  This means that internet 
users will have increased capa-
bility to file corporate docu-
ments on-line and see near-
immediate results, versus wait-
ing for filings to be processed 
by hand. 

 The first step toward 
the Corporation Division’s 
goal of increased automation 
was the ability to file annual 
reports on-line, starting Janu-
ary 2004.  On-line annual re-
port filing was a success, ac-
cording to the Secretary of 
State.  The volume of annual 
reports mailed in to the Corpo-
ration Div. for processing was 
vastly reduced due to the num-
ber of entities taking advantage 
of on-line filing.  As a result, 
the Secretary of State was able 
to provide current information 
after April 1, 2004 regarding 
the good standing status of a 
given entity.  In addition, for 
those entities that filed annual 
reports on-line, future annual 

file an annual report and/or 
failure to pay appropriate fees 
and/or late fees for one (1) 
year (NH RSA 293-A:15.3 and 
304-C:72). 

 In addition to admin-
istrative dissolution for failure 
to timely file annual reports, an 
entity may also be administra-
tively dissolved for failure to 
maintain a registered agent, even 
though the entity may otherwise 
be in good standing with the 
New Hampshire Secretary of 
State (i.e., has filed annual re-
ports and paid fees timely). 

 The NH Secretary of 
State advises that administra-
tive dissolution for foreign 
entities is scheduled for August 
1, 2004.  Administrative disso-
lution for NH entities is sched-
uled for September 1, 2004.  
Once an entity has been dis-
solved, it can be reinstated; 
however, this can be a time-
consuming and expensive 
process. 

 Please do not hesitate 
to call our offices if you have 
any questions.   

Employment At-will continued... 

Secretary of State—Legal Entity Update 
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 Many business own-
ers either own their own facil-
ity, through an affiliated entity, 
or are considering doing so in 
the future.  Local zoning limi-
tations are a substantial consid-
eration and can also affect the 
decision to identify a property 
to lease for business use. Re-
cently, the NH Supreme Court  
made it easier to obtain zoning 
relief, which is often required 
because of the more stringent 
local zoning amendments 
passed in recent years which 
impact existing properties as 
well as undeveloped land.                                   
 Until its decision in 
Simplex v. Town of Newing-
ton in 2001, New Hampshire 
had a difficult requirement for 
a property owner  to surmount 
in order to obtain a variance, as 

you were required to demon-
strate, among other factors, 
that an unnecessary hardship 
existed which prevented the 
property owner from making 
any reasonable use of his prop-
erty.  In Simplex, the NH Su-
preme Court relaxed the hard-
ship requirement to focus 
more generally on reasonable 
use considering the unique 
setting of the property in its 
environment, the impact of the 
variance on the rights of the 
public and abutters, and 
whether the specific provision 
from which relief is sought as 
applied to the property truly 
advances the purposes of the 
z o n i n g  o r d i n a n c e .                   
 In a case (Boccia v. 
City of Portsmouth) just de-
cided on May 25th involving a 

hotel site in Portsmouth where 
only dimensional variances 
were sought, the Supreme 
Court went further and enunci-
ated a separate hardship test 
applicable to dimensional vari-
ances which appears to be eas-
ier to meet than even the re-
l a x e d  S i m p l e x  t e s t .             
 While the impact of 
the changes remains to be seen 
as they are implemented on a 
case by case basis by each com-
munity’s Zoning Board of Ad-
justment, it is apparent that the 
Supreme Court is moving New 
Hampshire’s law closer to the 
national norm which will facili-
tate the re-use of existing par-
cels and properties. 

 For the business 
owner it is important to in-

Recent Zoning Law Change Impacts Business Owners. 
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“...officers and 
directors should be 
protected from 
liability....” 
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 Our communities 
and many of our businesses 
support non-profit, charitable 
organizations, large and 
small.  Whether a non-profit 
group has a budget of mil-
lions of dollars or a few thou-
sand, those who volunteer as 

officers and directors should 
be protected from liability.  
This protection takes two 

forms. 

Limitation on Liability in the Arti-
cles of Agreement.  Non-profit, 
chari table organizat ions 
should include a paragraph in 
their Articles of Agreement, 
limiting liability of  those who 
act as officers and directors, to 
the extent allowed under New 
Hampshire and federal law.   
New Hampshire law also pro-
vides some protection to vol-
unteers for charitable organi-
zations carrying out their du-
ties.  Out-right fraud, however, 
is never protected. 

Insurance.  Non-profit, charita-
ble organizations should pur-
chase a range of insurance 
products that cover their 
needs, just as for-profit busi-
nesses would.  This should 
include both a general, com-
prehensive liability insurance 
policy, property damage insur-
ance for any property the or-
ganization has, as well as 
“Director and Officer” (“D & 

O”) insurance.  D & O insur-
ance can provide coverage for 
both the individual officers 

and directors and for the or-
ganization itself, if it must 
indemnify and defend its offi-
cers or directors from legal 
claims.  This is important to 
protect the charitable assets of 
the organization so they are 
used for their given purpose, 
rather than for legal claims or 
defenses. 

clude a zoning analysis in any 
evaluation of a proposed 
property purchase or reloca-
tion.  Though the zoning 
relief process has become 
increasingly contentious with 
significant participation by 
abutter groups, a competently 
advised business owner now 
has a better opportunity to 
achieve zoning relief if re-
quired for a particular pro-
ject.  DTC’s Development 
Practice Group of seven ex-
perienced attorneys and two 
legal assistants stands ready 
to guide business owners in 
this process.  
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