
  Employee benefits 

commonly include 401(k) 

plans, retirement plans and 

group life insurance, all of 

which require the employee to 

designate a beneficiary in the 

event of the employee’s death.  

In addition, an employee may 

have an IRA or pension bene-

fits from a former employer 

which are also governed by 

beneficiary designations. 

A beneficiary desig-

nation specifies the primary 

and contingent beneficiary to 

whom the property is payable 

upon the death of the owner.  

For many reasons, the benefi-

ciary designated at the time 

the employee subscribes to the 

401(k) plan or signs up for life 

insurance may no longer be 

the person to whom the 

owner wishes to receive the 

property upon his or her 

death. 

For example, life 

changes such as marriage, 

divorce, birth or death often 

call for beneficiary designa-

tions to be updated.  Failure to 

keep beneficiary designations 

current may lead to unin-

tended results, such as pay-

ment of benefits to parents or 

siblings rather than to a 

spouse or children.  Moreover, 

if primary and contingent 

beneficiaries are no longer 

alive, the property will pass to 

a beneficiary designated un-

der the terms of the plan, 

rather than according to the 

terms of the employee’s will 

or the laws of intestacy. 

People often mistak-

enly assume that life insur-

ance or 401(k) benefits will be 

governed by the terms of their 

will.  Unless the owner desig-

nates his or her estate as the 

beneficiary, the property will 

pass directly to the person(s) 

named in the beneficiary des-

ignation, not necessarily a 

good result if the beneficiary 

is a minor child.  In addition, 

there may be tax or other ad-

vantages to having the prop-

erty pass under a will or to a 

trust rather than directly to a 

beneficiary. 

 For all of these rea-

sons, it is important to review 

your beneficiary designations 

to make sure that the benefici-

aries listed are the persons to 

whom you want your benefits 

payable upon your death.  

Likewise, your beneficiary 

designations should be coor-

dinated with your estate plan, 

including your will and any 

trusts. 

  For further informa-

tion, contact Attorney Haden 

P. Gerrish. 
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Upcoming Events.    February 9, 2005 and February 23, 2005 

 Attorneys Douglas M. Mansfield, Haden P. Gerrish and Christopher T. Hilson will be 

holding a Business Law Brown Bag Luncheon event at DTC’s Portsmouth Office at 12:00 noon on 

February 9, 2005 and DTC’s Exeter Office at 12:00 noon on February 23, 2005.  Topics to be dis-

cussed will include Non-competition Agreements, Recent Bankruptcy Changes and Thresholds for 

Number of Employees for Various Employment Laws.  To register please call Diane Chigas at 603 

778-0686.  Space is limited.  Bring your own lunch and see you there! 



 All businesspeople, 

whether in for-profit or not-

for-profit organizations, 

should bear in mind that one 

of an entity’s most precious 

assets is its intellectual prop-

erty.  Businesses are made up 

of both tangible assets, such as 

equipment and property, and 

intangible assets, including 

business goodwill and intel-

lectual property.  Intellectual 

property includes trade and 

service marks, trade names, 

copyrights and patents.  This 

article briefly covers trade and 

service marks and trade 

names.  A future article will 

address copyrights and pat-

ents. 

Trade and service 

marks:  Trade and service 

marks are defined by federal 

law to cover words, names, 

symbols or devices used by a 

manufacturer or provider of 

services to identify and distin-

guish the goods and services 

from those manufactured or 

provided by others.  An exam-

ple of a trademark is “Kodak.”  

An example of a service mark 

is “Amazon.com.”  Trade and 

service marks are registered 

with the Federal Patent and 

Trademark Office.  Registra-

tion of your mark minimizes 

the chance that a competitor 

uses a mark that is confus-

ingly similar to your own in 

selling competing products or 

services.  Trademarks can also 

be registered with the New 

Hampshire Secretary of State 

(for 10 years), although the 

rights of an owner of a feder-

ally registered mark are supe-

rior to those of an owner 

whose mark is registered only 

with the State.  

 Trade Names:  A 

trade or commercial name 

includes the names of indi-

viduals and entities as well as 

names used to identify a par-

ticular business, including a d/

b/a.  Trade names are regis-

tered with the Secretary of 

State for 5 years.  Trade names 

may be similar to trademarks, 

for instance, “Xerox” is a 

trademark and Xerox Corpo-

ration is the trade name.  On 

the other hand, trademarks 

and trade names may be dif-

ferent.  For example, “Ivory” 

is a trademark and Proctor & 

Gamble Company is a trade 

name.   

 Our office can assist 

with checking the availability 

of trade or service marks or 

trade names at the state and 

federal levels, and business 

owners should consider con-

sulting with an attorney on 

ways to protect their valuable, 

though intangible, intellectual 

property. 

 For further informa-

tion, contact Attorney Kathe-

rine B. Miller. 

In recent months, New Hamp-

shire businesses have been 

audited to verify that these 

employers have workers’ com-

pensation insurance in force.  

Pursuant to NH RSA 281-A, 

workers’ compensation insur-

ance is mandatory in the State 

of New Hampshire for all 

businesses that have employ-

ees, either full-time or part-

time, and including family 

members.  This statutory in-

surance can be obtained 

through your insurance agent, 

or you may self-insure by pro-

viding the Labor Commis-

sioner with proof of financial 

ability to pay compensation 

and receiving permission from 
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the Commissioner.  Each em-

ployer must demonstrate 

compliance with the coverage 

provisions of RSA 281-A by 

posting the “Notice of Com-

pliance” in a conspicuous 

location at the business. 

 A corporation or 

limited liability company 

may elect to exclude up to 

three executive officers or 

members from the workers’ 

compensation insurance re-

quirement.  In order to do so, 

the requisite form must be 

submitted to the Department 

of Labor. 

 Failure to comply 

with the Department of Labor 

requirements regarding 

workers’ compensation insur-

ance will result in civil, and 

possibly criminal, penalties.  

The Labor Commissioner has 

the right to assess civil penal-

ties against employers who 

fail to secure workers’ com-

pensation insurance, and may 

take into account prior his-

tory of the employer relating 

to compliance with the De-

partment of Labor’s rules and 

New Hampshire statutes.  

The civil penalty can be be-

tween $100 and $2,500, based 

on documented non-

compliance, plus $100 per 

day, per employee for each 

day of non-compliance.  This 



 The Federal Trade 

Commission (FTC) has imple-

mented new rules requiring 

employers obtaining con-

sumer reports to “take reason-

able measures to protect 

against unauthorized access to 

or use of the information in 

connection with its disposal”.  

The intent behind this new 

rule, which was promulgated 

by the FTC pursuant to the 

Fair and Accurate Credit 

Transaction Act (FACT Act), 

is to reduce the risk of con-

sumer fraud and related 

harms, including identity 

theft.  This new rule went into 

effect on June 1, 2005. 

 The consumer infor-

mation that is covered by this 

rule includes any reported 

information provided to an 

employer by a third party 

consumer reporting agency, 

which conducts a background 

check for purposes related to 

current, former or prospective 

employees, and any compila-

tion of such information.  

Such information may be in 

paper or electronic form. 

 The rule creates a 

“reasonable measures” stan-

dard in protecting against 

unauthorized access to or use 

of consumer information in 

connection with its disposal.  

The rule does not require that 

an employer destroy records.  

Rather, if records are de-

stroyed or purged, the rule 

requires that the employer 

take such “reasonable meas-

ures”.  

 The FACT Act does 

not define “reasonable meas-

ures”, however the rule con-

tains several examples of dis-

posal methods that would 

satisfy the requirement.  These 

include: 1) Establishing and 

complying with policies to 

burn, pulverize or shred con-

sumer report information so 

that the information cannot be 

read or reconstructed;  2) De-

struction or erasure of elec-

tronic files or media contain-

ing consumer report informa-

tion so that the information 

cannot be reconstructed; or 3) 

Conducting due diligence 

before hiring a contractor to 

dispose of material identified 

as consumer information con-

sistent with the rule.  Such 

due diligence would include 

checking references, making 

sure the contractor is certified 

by a recognized trade associa-

tion, and conducting an inde-

pendent review of the entity’s 

disposal security policies and 

practices. 

 This rule applies to 

physical discarding of con-

sumer information as well as 

data stored on a computer 

that is to be donated or trans-

ferred to another party. Em-

ployers found in violation can 

be subject to damages and a 

claimant’s attorney fees.  Em-

ployers should carefully re-

view their record retention 

and destruction policy and 

ensure a written policy is in 

place that is followed and 

complies with applicable law. 

 For further assis-

tance, contact Attorney Doug-

las M. Mansfield. 
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can quickly add up to thou-

sands of dollars in civil penal-

ties.  In addition, the Com-

missioner may initiate a pro-

ceeding in Superior Court to 

restrain and prohibit an em-

ployer from conducting busi-

ness in New Hampshire for 

so long as the employer fails 

to comply with the statutory 

requirement to maintain 

workers’ compensation insur-

ance. 

 Also, any employer, 

individual, or corporate offi-

cer that is required to secure 

payment of compensation 

under RSA 281-A but fails to 

secure such payment shall be 

guilty of a misdemeanor.  (NH 

RSA 281-A:7, VI) 

 We encourage you to 

contact the Department of 

Labor at (603) 271-3176 or visit 

their website at 

www.labor.state.nh.us to 

learn more about the work-

ers’ compensation insurance 

requirement. 

 For further informa-

tion, contact Attorney Liza-

beth M. MacDonald. 
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