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building owners reap the
benefits
of
these
high‐
performance “green” build‐
ings.
Municipalities own,
manage and develop property
like the private sector. Mu‐
nicipalities, as property own‐
ers and land use regulators,
play a key role in how we
retool and rethink our built
environment. Whether a mu‐
nicipality is an active or a pas‐
sive participant in the green
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building movement, it should
bear in mind the following:
Incentives vs. Mandates. As
land use regulators, munici‐
palities must be wary of
adopting green building zon‐
ing ordinances, subdivision
regulations or building codes
that seek to regulate beyond
the power granted by the
state. Appropriate incentives
may include expedited review
of applications, area waivers,
density bonuses or other inno‐
vative land use controls. Al‐
ways consider the enabling
legislation. As property own‐
ers, municipalities increas‐
ingly mandate green stan‐
dards as a condition of the
award of a building contract.
Getting the Job Done. Inte‐
grated Design Process (IDP) is
a hallmark of green build‐
ing. IDP encourages a design‐
build approach that spreads

responsibilities and obliga‐
tions early in the process
among development team
members (architects, engi‐
neers, project managers, gen‐
eral contractor) to encourage
communication and collabora‐
tion. In practice, IDP can pose
liability problems if a project
stalls, or is not completed on
time or on budget – who, pre‐
cisely, is to blame, how is that
determined, and how do we
keep the job moving for‐
ward?
Municipalities,
as
regulators and property own‐
ers, want to see documenta‐
tion or a plan from the devel‐
opment team that addresses
these issues. It is in every‐
one’s best interest, including
the municipality, for these
projects to be successful.
Don’t
Get
Green‐
washed. Without third party
verification and cer‐
Cont.
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Donahue, Tucker & Ciandella, PLLC will be an exhibitor at the LGC Annual Conference being
held November 12th—14th , 2008 at the Radisson Hotel in Manchester, NH. Please stop by to see
our booth, speak with our municipal attorneys, and obtain copies of our writings of legal interest
to municipalities. We will also be raffling a $500.00 gift certificate to Wentworth by the Sea Hotel
and Spa in New Castle, NH and you are invited to participate in the raffle. The Municipal section
of the NH Bar Assoc. is hosting a seminar at the LGC Annual Conference entitled “Green” Zoning
Ordinances and Building; the Role of the Municipality. Sharon Cuddy Somers is the Chairman of
the Municipal Section and John McGowan will be one of the panelists at the seminar.
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tification, a developer’s claim
of green could just be lipstick
(green) on a pig. The U.S.
Green Building Council is the
leader in verification with the
Leadership in Energy and
Environmental Design (LEED)
Green Building Rating Sys‐

tem. Municipalities that craft
their own energy and environ‐
mental design metrics must
remember that they bear the
responsibility of ensuring
compliance and certification.

forcement capabilities.

The New Hampshire town of
Epping’s successful Energy
Efficiency and Sustainable
Design Ordinance is an excel‐
lent case‐in‐point.

Businesses, institutions and
residents look to their local
governments for leadership in
the promotion and execution
of the exciting sustainable
design and construction meth‐
ods that the market now of‐
fers. Municipalities can confi‐
dently lead the way by keep‐
ing in mind the above and by
asking the right questions.
Creating a healthier, more
sustainable and more afford‐
able built environment for our
residents is a challenge worth
embracing.

Don’t
Cut
and
Paste. Ordinances are always
examples, never models. Mu‐
nicipalities must resist the
temptation to copy popular
green ordinances from Boul‐
der, CO, Babylon, NY or Bos‐
ton, MA. Municipalities oper‐
ate in different legal systems
and economic markets. A
municipality should tailor its
green building initiative to
what the market will bear, the
community’s present and fu‐
ture needs and the commu‐
nity’s administrative and en‐

For additional information
or questions, please contact
Attorney John L. McGowan.

quirements.
A municipality must
comply with “due process of
law” in order to obtain good
title to real property through a
tax deed. What does this
mean as a practical matter? It
means that municipalities
must do what is “reasonable
under the circumstances” to
notify the owner before a
property is tax deeded.
First, tax collectors
should comply strictly with
the requirements of RSA
80:77, Notice to Current
Owner: 1) send the notice to
the current owner by certified
mail, return receipt requested;
2) if the receipt is returned
and the letter accepted, good,
but; 3) if the letter is not ac‐
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this results in the payment
of back taxes, that is good.
Third,
tax
collectors
should also keep track of all
bankruptcy notices received.
If an owner is in bankruptcy,
creditors, including munici‐
palities owed real estate
taxes, water or sewer fees,
etc. are subject to an
“automatic stay” meaning
they cannot take any action
against the bankrupt or the
property of the bankrupt to
collect the amount owed. To
be sure the municipality has
not misfiled a bankruptcy
notice, we recommend that,
shortly before properties are
tax deeded, all municipali‐
ties check bankruptcy court
filings, in New Hampshire

and in the State where the
bankrupt has resided, domi‐
ciled, has a principal place of

business or has had their
principal assets for the great‐
est period of time in the 180
days before filing.
Municipalities should un‐
dertake all these steps before
tax deeding property. Like‐
wise, if municipalities intend
to sell tax deeded property,
they should take all the same
steps outlined above in com‐

plying with RSA 80:89, Notice
to Former Owner, including
sending notice to all lienhold‐
ers and checking for bank‐
ruptcy court filings.
These strategies are an
expense and effort, but they
can buy peace of mind and
avoid much greater costs and
headaches, whether munici‐
palities wish to retain a tax
deeded property or sell it.
Our office can assist you with
making sure your notices and
procedures are up to date.
We can also check bank‐
ruptcy court filings.

For additional information or
questions, please contact At‐
torney Katherine B. Miller.

Updating Employee Handbooks.

Tax Deeding Tune-Up for Cities and Towns.
With economic hard
times hitting some sectors of
New Hampshire’s economy,
towns and cities may be faced
with more delinquencies of
property taxes. The tax deed‐
ing requirements are complex,
so this is a good time to re‐
view them. On top of a com‐
plicated statutory process,
there are layers of common
law (i.e. case law), bankruptcy
law and constitutional re‐
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cepted by the owner, the tax
collector must follow up with
additional steps to ensure
notice, such as: Sending the
notice again by regular mail;
Posting the notice on the
property;
Checking other
municipal records for a more
current address, and sending
the notice again.
Second, tax collectors must
notify all mortgagees pursu‐
ant to RSA 80:77‐a. Munici‐
palities are well served to no‐
tify all those who have re‐
corded liens on the property
in the last 35 years, not just
mortgagees.
Many older
liens, attachments and mort‐
gages are no longer enforce‐
able, but it takes little time or
effort to send the notice, and if

Having an employee
handbook that is out of date
can be more dangerous than
not having one at all. No state
or federal law mandates an
Employee Handbook, but
laws do require the presence
of written employment poli‐
cies. To ensure legal compli‐
ance and the protections af‐
forded by having an Em‐
ployee Handbook, it is consid‐
ered a best practice to annu‐
ally review an Employee
Handbook and update, when
necessary.

be added to an employer’s
description of leave policies.
In 2009, a new federal law will
take effect adding genetic
status to those groups af‐

Areas to address in a re‐
view of an Employee Hand‐
book include:
Recent Changes in the Law.
New Hampshire recently im‐
plemented a mandatory un‐
paid leave of absence for em‐
ployees who are victims of
crime. Such a policy should

forded protection under the
federal
anti‐discrimination
law. In New Hampshire, an
employer should ensure that
its anti‐discrimination policies
properly list all protected

classes including physical and
mental disabilities, as well as
sexual orientation.
Electronic Communications.
Employers should ensure that
their Employee Handbook has
an electronic communications
policy addressing issues of
privacy; different forms of
technology; and what uses are
considered appropriate and
inappropriate.
Improper Docking of Em‐
ployee Wages.
Employers
should carefully review poli‐
cies to ensure that they com‐
ply with the salary basis test
under the FLSA and that ex‐
empt employees’ salaries are
not subject to impermissible
“docking.” The FLSA permits
employers to limit exposure to
impermissible docking of
wages through the use of a
“Safe Harbor Policy.” Such a

policy affords employers a
brief period of time to cor‐
rect any inadvertent im‐
proper deductions made to
an exempt employee’s sal‐
ary. To take advance of such
protection, the employer
must have a clearly commu‐
nicated policy prohibiting
improper pay deductions;
reimburse employees for
any such deductions; and
make a good faith commit‐
ment to future FLSA compli‐
ance.
Having an up to date
Employee Handbook helps
to limit future liabilities, as
well as limit the legal costs
associated with the defense
of such claims.
For additional information
or questions, please contact
Attorney Douglas M. Mans‐
field.

