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This primer on the Right To Know Law is intended to assist municipal officials in understanding and implementing the New Hampshire Right to Know Law, codified at RSA 91-A.  I have organized this primer in a question and answer format.  Where RSA 91-A is quoted, I have italicized the quotations.  I hope that this organization makes the material easier to use and understand. 


1.
What is the purpose of the Right To Know Law?  The legislature states that the purpose of the law is:


“...[T]o ensure both the greatest possible public access to the actions, discussion, and records of all public bodies, and their accountability to the people.” (RSA 91-A:1)


This principle has been part of the New Hampshire Constitution since 1976, when Part 1, Article 8 was added to the constitution.  


2.
What type of activity does the Right To Know Law apply to?   


The Right to Know Law applies to public proceedings. The term “public proceedings” is defined as meaning any transaction affecting any or all citizens of the state by any of the following:


a.  The general court including executive sessions of committees; 


b.  The governor’s council and the governor with the governor’s council;


c.  Any board or commission of any state agency or authority, including the board of trustees of the university system of New Hampshire;


d.  Any board, commission, agency or authority, of any county, town, municipal corporation, school district, or other political subdivision or any committee, subcommittee or subordinate body thereof or advisory committee thereto. (RSA 91-A:1-a)


For purposes of the Right To Know Law, paragraph d above describes public bodies of the municipality.  This means the transaction of any function affecting any citizen of the state by the bodies described in paragraph d implicates the Right to Know Law.


3.
What is a meeting?  


A meeting is when “a quorum of the membership of a public body convenes to discuss or act upon a matter over which the public body has supervision, control jurisdiction or advisory power.” (RSA 91-A:2)


If less than a quorum of the membership of a public body convenes, there is no meeting under the Right to Know Law unless the persons convening comprise a committee of the larger body.  If that is the case, the Right to Know Law applies if a quorum of the subcommittee has convened.  If less than a quorum of the body has convened and they are joined subsequently by another member, thereby establishing a quorum, the Right to Know Law applies.


Consultations with legal counsel are not meetings and are outside the scope of the Right to Know Law.  A board may consult its counsel for any matter, not just to discuss pending litigation.


4.
What governmental activity is not considered a meeting?



a.
“Any chance meeting or a social meeting neither planned nor intended for the purpose of discussing matters relating to official business and at which no decisions are made. “


This provision cannot be used to circumvent the spirit of the statute.  The best test for determining whether a meeting is social or chance is to inquire into the purpose of the meeting and the intent of those scheduling the meeting.  Obviously, the test for a chance meeting is that the meeting was not planned.  The test for a social meeting is that the meeting is not intended to discuss matters relating to official business.  A party which is conceived as a social affair at which members of Town boards gather is not prohibited.  A legal challenge of such a gathering will involve a judicial inquiry into the subjective intent of the principals and an objective test, based on the circumstances, inquiring into whether a reasonable person would conclude the meeting was not planned or intended for the purpose of discussing official business;



b.
“Strategy or negotiations with respect to collective bargaining”;



c.
“Consultation with legal counsel.” (91-A:2 I(a)-(c).


5.
What does it mean that public proceedings are open to the public?  



a.
First, the public body may not vote by secret ballot in an open session.  Exceptions to this rule are town and school district meetings and elections which are permitted by specific statutes to be voted by secret ballot.  Although the law is not clear and there is no case law to settle this point, my opinion is that the law does not permit a secret ballot vote to elect a chairman or presiding officer of a board, even when the bylaws of a board or public body provide that the election of officers of that board is to be conducted by secret ballot.  In such a circumstance, the vote to elect officers pursuant to the bylaws must be conducted openly.  My opinion is that these votes are not elections, within the meaning of the law, and are not exempted from disclosure because this is not a matter involving the exercise of the voting franchise by a private citizen but rather a vote by public officials to determine officers of a public board.  Given the public policy promoted by the Right to Know Law, that of openness in government, my opinion is that a judge would read narrowly the term “election” to not apply to a vote by a board to elect a presiding officer.



b.
Second, any person may use recording devices such as tape recorders and video tape at public meetings;



c.
Third, adequate notice of the meeting must be provided to the public.


6.
What must a public body do to go into nonpublic session? 


There must be a motion to enter nonpublic session with reasons stated for entering the nonpublic session.  The best practice is to cite the specific paragraph described below which applies to the subjects to be discussed in nonpublic session.  The vote on the motion must be by roll call vote.  The minutes must record the vote.  If a majority of the board so votes, it does not matter if the agenda for that particular meeting did not notice a nonpublic session.  The best practice is to list such a session on the agenda if it is anticipated but the failure to list the session does not preclude the board from entering into nonpublic session.


7.
What may the public body consider in nonpublic session? 


Only the following matters may be considered or acted upon by town boards or bodies in nonpublic session:



a.
“The dismissal, promotion or compensation of any public employee or the disciplining of such employee, or the investigation of any charges against him unless the employee affected (1) has a right to a meeting and (2) requests that the meeting be open, in which case the request shall be granted....”  



The public body invoking this section must have charge and control of the employee who is the subject of the session.  The employee may request the hearing to be open. If such a request is made, it must be honored if the employee has a right to meet with the public body.  Whether the employee has such a right depends on the terms of employment.  The Supreme Court has not yet decided whether this means that the employee must be given notice of the meeting.  Certainly such a right of notice can be implied by the language of the statute but there are countervailing policy interests in allowing a body to meet preliminarily or based on unexpected developments without providing such notice.  This is discussed more fully at question 10 below.



b.
“The hiring of any person as a public employee.”


c.
“Matters which, if discussed publicly, would likely adversely affect the reputation of any person other than a member of the body [meeting]....” 


This exemption applies unless the person whose reputation is at stake requests an open meeting. If such a request is made, it must be honored whether the person has a right to meet or not.  This language implies that some prior notice be afforded so that the person can elect to have the matter discussed publicly subject to the same competing policy interest discussed above.  This is addressed more fully at question 10 below.



d.
“Consideration of the acquisition, sale or lease of property which, if discussed publicly, would likely benefit a party whose interests are adverse to those of the general community”;



e.
“Consideration or negotiation of pending claims or litigation which has been threatened in writing or filed against the body or agency or  subdivision thereof, or against any member thereof because of his membership in such body or agency....”  



This section applies until the claim is fully adjudicated or settled.  The body may at anytime meet with its legal counsel.  Such a consultation is not a meeting and is outside the scope of RSA 91A. RSA 91-A:3I(a)-(e)


8.
What must a public body do when it comes out of a nonpublic session?


To leave nonpublic sessions, public bodies must vote by roll call vote to close the nonpublic session and resume the public session of the meeting.  Along with this vote, the public body should consider and vote, if it deems necessary, to seal the minutes of the nonpublic session.  The law provides that minutes of nonpublic sessions must be publicly disclosed within 72 hours, unless, by recorded vote, two-thirds of the members present decide that publication of the information would adversely affect the reputation of any person other than a member of the body or agency itself or render the proposed action ineffective.



9.
What is meant by adequate notice?  


The time and place of both public and nonpublic meetings must be posted in two appropriate places or printed in a newspaper of general circulation at least 24 hours prior to the meeting excluding Sundays and legal holidays.  If a board is meeting publicly in a properly noticed meeting and an unanticipated matter arises requiring a nonpublic session in the judgment of the majority, a nonpublic session may be held even though not stated in the public notice.  Failure to provide adequate notice may result in a judicial determination that the board or public body was without jurisdiction to act, thereby nullifying whatever actions were taken.


10.
Are emergency meetings permitted by the Right to Know Law? 


Yes.  An emergency meeting may be held where immediate action is deemed to be imperative by the chairman or presiding officer of the body.  The chair is to use whatever means necessary to inform the public that a meeting is to be held. In the event an emergency meeting is held for a subject about which there is a known adversary party, a diligent effort must be made to notify all adversary parties. The minutes must state the need for the emergency meeting.


11.
Must interested parties receive personal notice under the Right to Know Law?  


The Right to Know Law does not generally require personal notice be given to interested parties.  There are two areas of the Right To Know Law, however, where this general rule may be subject to exception: the provisions dealing with personnel actions and with matters which might affect adversely the reputation of any person other than a member of the public body itself. 


It is an unsettled question of law whether the provisions of the law authorizing nonpublic sessions to discuss investigations or actions against employees or to discuss matters which might affect adversely the reputation of persons other than members of the public body itself require personal notice of the employee or the person whose reputation is at stake.  The law seems to imply that such a notice must be provided.  There are, on the other hand, strong policy considerations favoring a public body discussing whether to conduct an “investigation” of an employee, at least preliminarily, without having notified that employee.  Moreover, events or matters which are not anticipated may arise at or just before a meeting, precluding the possibility of personal notice. 


The case bearing most directly on this issue is Johnson v. Nash, 135 NH 534 (1991), in which the Supreme Court held that when a body plans to consider a motion terminating an employee, it must provide notice that such a motion will be entertained.  The statute was amended after that decision to add the requirement that only those employees who have a right to meet with the public body may exercise the option to have a public meeting but in my view this amendment does little to clarify the law since it is not clear what grants an employee a right to meet with the public body. The best evidence of whether an employee has such a right is to be found in the employment contract, personnel policy or collective bargaining agreement.  Given the unsettled state of the law, my recommendation is that on this point, concerning these two sections of the law dealing with nonpublic sessions, counsel be consulted prior to taking any action.  We will continue to monitor the development of the law and seek guidance from other practitioners in the field and Superior Court decisions until the Supreme Court hears an appeal and declares what is the law on this question.


12.
What must the minutes of a public meeting contain? 


Minutes must be taken and are to include at a minimum the following:



a.
The names of members present;



b.
Persons appearing before the body;



c.
A brief description of the subject matter discussed;



d.
Final decisions reached at the meeting;



e.
Any vote to enter nonpublic session.


The public may inspect the minutes within 144 hours of the public meeting.  Minutes of nonpublic sessions are to be publicly disclosed within 72 hours unless, by recorded vote, two-thirds (2/3rds) of the members present decide that publication of the information would adversely affect the reputation of any person other than a member of the body or agency itself or render the proposed action ineffective.  If such a vote occurs, the minutes are sealed until a majority of members no longer believe the circumstances justifying the sealing of the minutes apply.  The decision to seal the minutes must itself be reflected in the minutes, though the decision may be sealed with the rest of the minutes if the board votes accordingly.  (RSA 91-A:3,III.)


13.
Does the public have the right to inspect materials used in preparing the minutes of the meeting?  


Yes.  The public may inspect during the period that the minutes are being prepared all notes, materials, tapes, or other sources used for compiling the minutes of a meeting.  The public has a right to make copies of these materials. (RSA 91-A:4,II).  These notes or materials need not be preserved once the minutes have been prepared and adopted by the public body.  This applies to video and audio tape recordings of meetings.


14.
When may a person inspect public records?  


A person has the right to inspect all public records and to make copies during the regular or business hours of public bodies and on the regular business premises of such bodies. (RSA 91-A:4)


15.
What is a public record?  


The Right to Know Law does not define the term public record.  The New Hampshire Supreme Court in a case regarding disclosure of teachers’ salaries balanced the benefits of disclosure to the public against the benefits of non-disclosure to the administration of the school system and to the teachers.  Mans v. Lebanon School Board, 112 NH 160 (1972); Brent v. Paquette, 132 NH 415 (1989).  This balancing test would be applied to other records.  If this balancing test is employed and the record is determined to be public, the next inquiry is to determine if the record is exempt from disclosure by a statutory exemption.


The law exempts certain records from the definition of public records.  Under RSA 91-A, the exempted records include personnel records, certain commercial or financial information, examination information relating to employment, personal school records and personnel, medical, welfare, library use information and other information, the disclosure of which would constitute invasion of privacy.

The statute was amended in 1997, in the wake of the controversy involving the separation of the Town of Hampton Town Manager, to provide that records of any payment made to an employee of any public body upon the resignation, discharge, or retirement of the employee, paid in addition to regular salary and accrued leave shall immediately be made available for public inspection.  This amendment is codified at RSA 91-A:4, I-a.  


Other statutes exempt other records from disclosure.  Among the other statutes in New Hampshire which bear on this question are RSA 282-A:118, which exempts certain records of the Department of Employment Security, RSA 167:30, which exempts public assistance records, RSA 329:26, which exempts communications between a physician and patient, RSA 400-A:25, which exempts certain records of the insurance department and RSA 356:10 IV, and RSA 358-A:8, VI, which exempts certain consumer protection and anti-trust records of the Office of the Attorney General.


In addition, the Supreme Court has held that written legal advice is not a public record, Society for the Production of NH Forest v. Water Supply and Pollution Control Commission, 115 NH 192 (1975), and the Superior Court, in at least one case, has held that drafts and intra-office communications are not public records.  (Gordon v. Office of Legislative Services, Equity 20-987 Merrimack County Superior Court, February 1, 1974).


Finally, those documents which are properly received in nonpublic sessions and upon which a board acts in nonpublic sessions are not public records if the disclosure of those documents would frustrate the holding of the nonpublic session.  


A public body or board must have a basis for determining that a record is not public.  This basis must be found in the principles discussed above.  Disclosure cannot be avoided merely by categorizing a document as confidential.


16.
When must a public body produce a public record?  


If the public body is unable to produce the record immediately it has up to five (5) days to make the record available or to deny the request in writing with reasons or to state in writing an acknowledgment of the request and how long it will take to grant or deny the request.  (RSA 91-A:4, IV)


If a public document is unavailable because it is being used by a government official in discharging official duties, this does not violate the requirement that public documents be available for inspection and copying.  The law requires that a reasonable effort be made to retrieve the document and provide it in a timely fashion.
17.
Does is matter why the person wants the records?


No.  The reason why an individual seeks the requested information is irrelevant to whether the information should be disclosed.

18.
May the public body charge a copying fee for the records? 


Yes.  The public body may charge the actual cost of providing the requested copies of the documents.


19.
Is correspondence from legal counsel a public document?


Correspondence from legal counsel is privileged and not a public document if and only if the board or body receiving the correspondence desires to invoke the privilege.  In other words, it is up to the board which is being advised by its legal counsel to decide whether it wishes to waive the privilege which may attach to any correspondence provided by legal counsel or to invoke the privilege and not release the correspondence.  This is a matter for the board, which in this example is the client, to decide. In making this decision, the board should be aware that releasing the opinion may in some circumstances favor or even prompt a person who decides to litigate against the Town.  There is no hard and fast rule to rely upon in such circumstances.  Boards should be cognizant of the potential implications of releasing the opinion.  The marking of the document as “privileged and confidential” does not invoke the privilege; it is for the client, the municipal board, to decide whether communication or correspondence from legal counsel will be privileged or public.  


20.
Can a public body or board permit access broader than that required by the Right To Know Law?


Yes.  A board which acts pursuant to its governing rules or bylaws may provide greater public access to meetings or records than the Right to Know Law requires.  

     This primer addresses a number of threshold issues under the Right to Know Law, and is intended to be a general guide for the Municipality’s administration and board members. RSA 91-A itself, and, if necessary, legal counsel, should be consulted whenever a Municipal employee or board member has a question regarding the Municipality’s obligations.
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