
 The use of employ-
ment contracts for key employ-
ees in your business can pro-
vide important benefits.  With 
the use of an employment con-
tract, the employer can set the 
employee’s responsibilities, 
benefits, grounds for termina-
tion, duration of employment, 
limit the employee’s ability to 
compete with your business, 
protect client lists as well as set 
up a method for resolving dis-
putes with the employee.  

 The use of an em-
ployment contract can protect 
you from the unexpected and 
sudden departure of an em-
ployee by requiring the em-
ployee to give advance notice 
of leaving, allowing your busi-

ness to find and train a replace-
ment.  Employment contracts 
can also be used to protect 
confidential information and 
trade secrets as well as restrict 
the employee’s future competi-
tion with your business.  Em-
ployment contracts also pro-
vide an employer with greater 
control over the employee by 

setting standards of perform-
ance and grounds for termina-
tion.  Employment contracts 
are not for every business.  
Disadvantages include binding 
your business to a set term of 
employment for the employee 
as well as restricting your abil-
ity to make unilateral decisions.  
Employment contracts, how-
ever, are worth considering for 
key employees in your busi-
ness.  

Employment Contracts  

Benefits of A Limited Liability Company 
What form is your business?  
Sole proprietorship, partner-
ship, association, corporation?  
There are many different forms 
to choose from in operating a 
business.  The form you 
choose will have consequences 
affecting taxes, operations, 

overhead expenses and liability 
issues.  Existing businesses and 
start-up businesses should con-
sider the relatively new busi-
ness form of a Limited Liability 
Company (“LLC”).  An LLC 
can be formed at the time a 
business is started and may 

also be used by an existing 
business by what is known as a 
“conversion”.  Conversion 
allows an existing sole proprie-
tor, partnership, or corpora-
tion/association/partnership 
to change its business form to 
an LLC. 
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 What are the benefits 
of an LLC?  In selecting the 
best business form, certain 
facts should always be consid-
ered: liability, tax regimens, 
simplicity, flexibility and cost.  
An LLC offers benefits in all 
these areas. Sole proprietors 
have unlimited personal liabil-
ity while an LLC offers a liabil-
ity shield to a member’s per-
sonal assets when the claim is 
based on the acts of employees 
and other members.  A multi-
member LLC offers protection 

to the organization’s business 
assets from personal claims 
made against members of the 
LLC.   In addition, the cost of 
forming and administering an 
LLC is normally less than a 
corporation.  The basic legal 
rules governing an LLC are 
simpler and easier to under-
stand than those governing 
corporations.  The rules gov-
erning LLCs also provide for 
greater flexibility in structuring 
equity investments and profit-
sharing arrangements as well as 

providing for easier resolutions 
to disputes among owners 
when compared to profes-
sional corporations. 

 Although not for 
every business, an LLC offers 
another choice entity form for 
businesses.  

icy, training) and response (i.e. 
appropriately handling a com-
plaint) are crucial to your defense.
 The following is a pre-
ventative plan designed to pre-
vent sexual harassment claims, 
document those efforts, maximize 
the likelihood of an effective re-
sponse to a complaint and ensure 
the ability of your Business to 
assert all affirmative defenses 
permitted by law.  
 First, implement a 
proper, written non-harassment 
policy.  If you already have one in 
place, make sure legal counsel has 
reviewed the policy.  Certain key 
elements must be included in the 
policy in order to take advantage 
of it in a defense.  These include a 
non-retaliation provision, exam-
ples of potential harassing con-
duct, the name of a person to 
make complaints to (including an 
alternate, should the first person 
be the subject of the complaint).
 Ensure that your super-
visors are aware of their responsi-
bilities under the non-harassment 
policy and understand that com-
pliance with the policy is part of 

 Implementing a non-
harassment policy for your Busi-
ness is an important preventative 
measure in protecting yourself 
and your Business from future 
possible harassment claims. 

 Prevention is the only 
sure-fire way to ensure no liabil-
ity, since any tangible, “adverse 
employment action” (i.e. termina-
tion, reduction in pay, demotion) 
flowing from harassment results 
in automatic liability for an em-
ployer.  In short, you should en-
sure that your Business exercises 
“reasonable care” promptly to 
prevent and correct any sexually 
harassing behavior.  If an em-
ployer does so and an employee 
unreasonably fails to take advan-
tage of those preventative or cor-
rective opportunities, an em-
ployer will not be liable for the 
harassment if there has been no 
tangible, adverse employment 
action.   
 Should a claim be made 
against your Business, your abil-
ity to demonstrate efforts at pre-
vention (i.e. non-harassment pol-

their job responsibilities.  Identify 
and document whom you con-
sider a supervisor.  The U.S. Su-
preme Court has held that an 
employer is liable when a 
“supervisor” harasses an em-
ployee over whom the supervisor 
has immediate or successively 
higher authority.  Include and 
document as a qualification for 
every supervisory position a 
“commitment to equal opportu-
nity.” 

 Ensure that all employ-
ees are given a copy of the non-
harassment policy.  New hires 
should be given a copy at the time 
of hire.  Re-distribute the policy 
on an annual basis.  When distrib-
uting the harassment policy, you 
should obtain a signed receipt 
from the employee acknowledg-
ing receipt, documenting its dis-
tribution.  An updated receipt 
should be obtained each time it is 
distributed and should be kept in 
the employee’s personnel file.
 Provide and document 
appropriate training to supervi-
sors and non-supervisory employ-
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“Prevention is the 
only sure-fire way 
to ensure no 
liability...” 



ees on sexual harassment preven-
tion.  The type of training will be 
different for supervisors than for 
non-supervisors.  Non-
supervisory training will include 
an overview of the policy, exam-
ples of harassing behavior and 
appropriate ways to handle the 
behavior.  Such training will play 
a role in showing you have taken 
reasonable steps to prevent sexu-
ally harassing behavior. 

 Training of supervisors 
plays an important role in your 
preventative strategy.  In 1998, the 
U.S. Supreme Court issued two 
decisions establishing standards 
for determining employer liability 
for sexual harassment committed 
by supervisors.  Both cases au-

thorized the imposition of auto-
matic employer liability where a 
supervisor engages in sexual mis-
conduct and directly misuses his 
or her authority to discharge, 
demote or otherwise impose a 
tangible “adverse employment 
action.”  However, where a super-
visor’s sexually harassing miscon-
duct does not cause such tangible 
job related harm to the employee, 
the employer can avoid liability or 
reduce damages if the employer 
proves, as an affirmative defense, 
“(a) that the employer exercised 
reasonable care to prevent and 
correct promptly any sexually 
harassing behavior, and (b) that 
the plaintiff employee unreasona-
bly failed to take advantage of 

any preventative or corrective 
opportunities provided by the 
employer or to avoid harm other-
wise.”   
 Providing training pro-
motes your ability to take advan-
tage of this defense as well as 
increases the likelihood that the 
supervisor will not engage in the 
unlawful conduct in the first 
place.  All supervisors should be 
required to attend such training 
and all training of employees 
should be documented. 
 Following the above 
outline can help prevent claims 
and reduce the risk that you and 
your Business may be found liable 
for harassment in the workplace.
  

Sexual Harassment continued... 

Elements of a personnel file 

“...not every 
record relating to 
an employee 
belongs in his or 
her file.” 
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 Keeping comprehen-
sive and accurate personnel files 
on your employees can help 
prevent costly problems and 
make it easier to address those 
that develop.  However, not 
every record relating to an em-
ployee belongs in his or her file.  
The following is a breakdown of 
some of the more typical records 
an employer will come across 
and where they belong.  A per-
sonnel file should contain an 
employee’s job description, job 
application, offers of employ-
ment, employment contract, 
performance evaluations, emer-
gency contact information, com-
plaints and/or commendations, 
IRS W-4, signed acknowledg-
ment of receipt of employee 
handbook, continuing education 
attendance records, warnings 
and disciplinary notices and 
documents relating to an em-
ployee’s termination. 

 Other documents, how-
ever, legally must be kept sepa-
rate.  An employee’s medical 
records, whether relating to the 
ADA, FMLA or worker’s com-
pensation, must be kept separate 
from the personnel file.  Form I-9, 
verifying you have checked that 
an employee is authorized to 

work in the U.S., should be kept 
separately from the personnel 
file.  Keep them altogether in one 

folder.  Records relating to dis-
crimination charges, confidential 

references and wage garnish-
ments are other examples of re-
cords that must be kept separate 
from the personnel file.  Follow-
ing the above, as well as keeping 
your employee records in a se-
cure location and doing periodic 
reviews of their contents, will put 
you well on your way to keeping 
your personnel files in order. 
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