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This abstracts the law governing the zoning of wireless

telecommunications facilities in New Hampshire.  This article describes developments in the law since the 1999 decision of the First Circuit Court of Appeals in a case in which our firm acted as counsel to the Town of Amherst, New Hampshire. Omnipoint Communications v. Town of Amherst, 176 F. 3d 9 (First Circuit, 1999).  Two cases decided since Amherst merit scrutiny.  


One is another First Circuit Court of Appeals decision which fundamentally confirms the Amherst holding.  The second is a decision of the District Court of New Hampshire which provides practical guidance on how that Court is applying the holding of Amherst.  Finally, this article describes RSA 12-K, a New Hampshire law effective in August of 2000 which is calculated to supplement and complement our law of zoning, and which governs deployment of personal wireless service facilities.


In a case decided this year, the Court of Appeals confirmed its fundamental holding in Amherst that local zoning applies subject only to five discrete limitations stated in the Telecommunications Act of 1996 (“TCA”).  That case, Southwestern Bell et al. v. Todd, et al., USCA 1 Opinion 00-1164.01A (March 30, 2001), states in relevant part that a land use board may deny an application to site a personal wireless facility based on substantial evidence, which the Court defines as “... such relevant evidence as a reasonable mind might accept as adequate to support a conclusion.”  The Court of Appeals goes on to note that the judicial review of a land use decision based on the substantial evidence standard “... though highly deferential, is not a rubber stamp.” 


In this decision, the Court of Appeals also holds that the requirement of the TCA that denials be in writing requires local land use boards to issue a written denial separate from the written record itself.  In other words, the normal practice of most land use boards in New Hampshire to deny an application for a variance by filling out a form describing the elements the applicant must establish for granting the variance and stating the basis of the decision of the Board as to each of those elements will satisfy the TCA requirement that a denial be stated in writing.  The Court of Appeals stated that it would look to

the written decision but also look to the record itself to establish whether there is substantial evidence for the denial.  


In the Southwestern Bell case, the Board of Appeals of Leicester, Massachusetts, denied the application of Southwestern Bell to site a tower based in part on the finding that the applicant had failed to demonstrate to the satisfaction of the Board that the proposed facility would have minimal visual impact.  In a key feature of the holding, the Court of Appeals stated: 

The five limitations upon local authority in the TCA do not state or imply that the TCA prevents municipalities from exercising their traditional prerogative to restrict and control development based upon aesthetic considerations, so long as those judgments do not mask, for example, a de facto prohibition of personal wireless services. .... In assessing the visual impact of the proposed tower, the Board was entitled to make an aesthetic judgment about whether that impact was minimal, without justifying that judgment by reference to an economic or other quantifiable impact.  

The Court went on to note that the aesthetic judgment must be grounded in the specific facts of the case.  


The Court of Appeals also specifically rejected the argument of Southwestern Bell that the land use board had the burden in support of its denial to provide substantial evidence to show the availability of alternative sites which had a more minimal visual impact.  The Court held:

“We see nothing in the TCA that would support placing a burden upon the Board to present evidence that there were other sites available to Southwestern Bell with a lesser minimal visual impact.”  The “substantial evidence” requirement does nothing more than allow applicants to overturn denials if they can prove that the denial lacks adequate evidentiary support in the record. ....for a telecommunications provider to argue that a permit denial is impermissible because there are no alternative sites, it must develop a record that it has made a full effort to evaluate the other available alternatives and that the alternatives are not feasible to serve its customers.”


In a very recent United States District Court case from the

District Court of New Hampshire, Magistrate Muirhead applies the principles articulated by the First Circuit in Amherst and Southwestern Bell.  In that case, U.S.C.O.C. of New Hampshire RSA #2 v. Town of Hopkinton, No. CIV. C-00-421-JM (April 9, 2001), Magistrate Muirhead holds that the standard of review by which the court will adjudicate a substantial evidence claim, one of the procedural limitations in the TCA, requires that the court defer to the planning board.  Judge Muirhead writes: 

The test is highly differential to the planning board, giving the board ‘the benefit of the doubt, since it requires not the degree of evidence which satisfies the court that the requisite fact exists, but merely the degree could satisfy a reasonable fact finder’.” (Original emphasis [Citation omitted]).  “Accordingly, the court is not free to substitute its own judgment for that of the local zoning authority, but must determine whether the local authority’s decision is based on ‘such relative evidence as a reasonable mind might accept as adequate to support a conclusion’.


The District Court also holds that the prohibition limitation does not require a municipality to permit the construction of a facility to provide service outside of its jurisdiction.  The Court notes:

Although the evidence does demonstrate that neither Irish Hill or any other site within the wireless communications facility district would enable to close the portion of its service gap that lies beyond Hopkinton’s borders, nothing in the Hopkinton Zoning Ordinance or in the TCA requires the local zoning authority to permit the construction of a facility within its community in order to service neighboring jurisdictions. [Citation omitted].

As one of Hopkinton’s Planning Board members remarked during deliberations on U.S. Cellar’s application, the specific circumstance identified by U.S. Cellar during the public hearings was the company’s need to provide coverage to a substantial section of Western Concord, including portions of Routes 202 & 89, as well as parts of Route 13 extending into the neighboring town of Bow.[Citation omitted].  The Board’s refusal to accept this evidence as demonstrating a “specific circumstance” warranting a waiver under Hopkinton’s Zoning Ordinance was reasonably based on substantial evidence in the record.


Finally, a New Hampshire law effective last year, codified at RSA 12K, governs deployment of personal wireless service facilities.  In relevant part, this new law defines carriers as those providing personal wireless services and requires carriers or their agents to comply with municipal land use law, subject to any exceptions, waivers or variances granted by the municipality.  The law includes a special notice provision requiring notification to the governing body of municipalities within a 20 mile radius from the proposed site of a facility and requires a carrier or its agent to provide information at the time of application to “... to construct an externally visible PWSF (Personal Wireless Service Facility).”  The information which is to be provided includes:

$ 

a copy of the carrier’s license from the Federal Communications Commission proving that the carrier is eligible to deploy their system in the geographical area or a copy of a contract between an agent for such a carrier or a person with such a license, along with a copy of the license itself;
$ 

upon request by the municipality, detailed maps showing all the carriers current externally visible tower and monopole PWSF locations in the state within the 20 mile radius of the proposed externally visible PWSF, both active and inactive;
$ 

upon request, site descriptions for each of the above locations showing the antenna height and diameter, and showing all externally visible structures; and
$ 

upon request, a description of why less visually intrusive alternatives to this facility were not proposed.
Closing and Summary

These decisions underscore the importance of zoning authorities addressing wireless zoning issues on an active sustained basis. The practical framework for zoning in this area remains that the wireless industry seeks a predictable, certain process which permits it to locate facilities in a timely fashion. 


Municipalities should continue to evaluate what locations and siting strategies it most favors.  The municipality should then craft a zoning ordinance which exploits the interest of industry in following a certain, timely approval process by making the locations chosen by the municipality and the siting strategies chosen by the municipality the path of least resistence for the wireless industry to follow.  This can be done by creating a hierarchy of siting values.  Under the hierarchy, the location and siting strategies which are most favored by the municipality should be easiest for the industry to obtain.  Conversely, the locations and the siting strategies which are least favored by the municipality should be the most difficult for the industry to obtain.  






