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I. 
INTRODUCTION

This summarizes two cases decided recently which bear on the law governing cable television franchise renewals.  This article abstracts those cases and provides a brief review of the law governing cable franchise renewals.  

II.  LEGAL FRAMEWORK

The franchise renewal process is governed by Section 626 of the Federal Cable Act.  Broadly speaking, the franchising authority is to determine whether to grant a cable franchise renewal by identifying the future cable related community needs and interests of the municipality, and by reviewing the performance of the cable operator under the expiring cable franchise.  More specifically, the Federal law states that the franchising authority must evaluate the renewal based on the following factors:

$ 

whether the cable operator has substantially complied with the material terms of the existing franchise and with applicable law;
$ 

whether the quality of the operator service, including signal quality, response to consumer complaints, and billing practices, disregarding the mix, quality or level of cable services or other services provided over the system, has been reasonable in light of community needs;
$ 

whether the cable operator has the financial, legal and technical ability to provide the services, facilities and equipment set worth in the operator’s proposal;
$ 

whether the cable operator’s proposal is reasonable to meet the future cable-related community needs and interests, taking into account the costs of meeting those needs and interests.

The Cable Act creates two paths by which a franchising authority may undertake a cable franchise renewal.  One is the formal renewal process, which must be triggered by the cable operator during a six-month period beginning three year prior to the expiration of the franchise. The formal process requires that the municipality begin a public ascertainment process within six months of the notice provided by the cable operator.  Under the formal process, the cable operator submits a single proposal and the municipality has four months to accept a proposal or issue a preliminary denial of the proposal.  If the municipality issues a preliminary denial, a hearing must be conducted, and a record developed evaluating the proposal of the cable operator, as measured by the four elements described above.  If the proposal of the cable operator is denied following that hearing, the cable operator has a statutory right to appeal that denial to Federal Court. 


The second path is known as the informal renewal process, and is a more iterative process.  Under the Cable Act, there are only two requirements for the conduct of informal renewals; the cable operator must submit a proposal for renewal to begin the informal process, and the franchising authority must afford the public adequate notice and an opportunity to comment before granting or denying the franchise renewal.  The informal process is in practice marked by a series of exchanges between the cable operator and the franchising authority.  The Cable Act imposes no time limitations on how the informal process is to be executed.

III. 
RECENT CASES

Two recent cases merit discussion.  The most important of the two is Cablevision of the Midwest, Inc. v. City of Brunswick, Ohio, 117 F.Supp. 2d. 658 (2000).  This case marks the third time since 1984 that a municipality has successfully denied a cable operators request for a franchise renewal.  


In Brunswick, Cablevision had negotiated with the City for a number of years to secure a renewal of its franchise. (The negotiations began in 1994, the preliminary denial was in 1998.  The formal denial, after hearing, occurred in 2000.)  When the negotiations became deadlocked, Brunswick convened the formal renewal process.  Brunswick appointed a retired judge to preside as hearing officer over the formal proceedings.  The judge held an evidentiary hearing and made findings of fact and conclusions of law.  The report of the judge recommended that the franchise renewal proposal of Cablevision be granted.  Brunswick rejected that recommendation and issued an order denying the renewal.  Cablevision appealed.  


The United States District Court for the Northern District of Ohio held that the City was not bound to accept the hearing officer’s findings of fact and conclusions of law.  Further, the Court held that it was to consider the evidence in the record in the light most favorable to the City and determine whether a reasonable fact finder could have found by a preponderance of the evidence that Cablevision had not substantially complied with the material provisions of the franchise.


The significance of the case is that the denial which was upheld in Brunswick was based on the failure of the cable operator to substantially comply with the material terms of the existing franchise.  The City based its denial on that ground and on the ground that Cablevision’s proposal for renewal was not reasonable to meet the future cable related community needs and interests, taking into account the cost of meeting such needs, but because the Court upheld the denial on the first ground, the Court did not discuss the second ground.


The Court found that the cable operator had failed to provide 20 hours per week of local programming and this single breach was material and substantial and by itself supported the decision of Brunswick to deny renewal.  There is a lengthy discussion in the decision of how the notice and cure and waiver provisions of law bear on this matter.  Although this decision is not binding on our District Court or our Circuit, it is instructive. 


In another case, Frontier Vision Operating Partners v. Town of Naples, the United States District Court of Maine held that the cable operator had waived the requirement in the formal process that the municipality either accept or reject the operator’s proposal within the four month period stated in the 

Cable Act.  The Court noted that the cable operator had engaged in informal negotiations after submitting its formal proposal and that the cable operator itself had suggested that the formal process be suspended.  This case is less significant than the Brunswick case and turns on facts peculiar to the renewal negotiation which was underway between Frontier Vision and the Town of Naples prior to Adelphia acquiring the system.

CLOSING

This abstracts two recent cases bearing on the law governing cable franchise renewals.  This is an abstract and summary only; it is not intended and is not in fact a thorough discussion or analysis of this area of law, or of these cases.  We would be pleased to answer any additional questions you may have or to assist you through out telecommunications practice group with cable related or telecommunication related legal matters.






